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1 Introduction

In 1995, the Czech Republic became a member of the OECD; nine years later, in 2004, it joined the European Community. The principles of equality and non-discrimination are integral to both of these international and supra-national organizations. The European Community embraces these two principles somewhat more distinctly than the OECD, emphasizing them in the EC Treaty by way of the four fundamental freedoms. These four freedoms are nothing less than an expression of the equality of all EU nationals.

As a democratic state that respects the rule of law, the Czech Republic observes the principles of equality and non-discrimination (“ND”) and even refers to these principles in its constitutional law. Nevertheless, some Czech tax rules provide for the discrepant treatment of non-Czech nationals and/or Czech non-residents. This may mean significant constraints in the achievement of the aims for which the OECD and the European Community were established. Nevertheless, it is worth bearing in mind that not all provisions which differentiate between Czech and non-Czech nationals and/or residents must inherently constitute a breach of the ND principle. No conflict with the equality and related ND principles exists if those measures adopted by a state of residence that result in the discrepant treatment of Czech and non-Czech nationals/residents can be considered, with regard to all circumstances, to be proportionate and suitable. In this context, the equality principle can be understood as requiring relative rather than absolute equality while focusing on equality of opportunity.

In cases where non-Czechs are taxed differently and more heavily than Czechs, without there being any justifiable grounds for such discrepant treatment, the Czech tax system can be viewed as being discriminatory. Accordingly, the country’s legislators and Constitutional Court face the considerable task of bringing Czech domestic tax rules in line with the generally binding principles of equality and non-discrimination, which arise on the basis of both international and constitutional law.

2 Art. 24 MC (and corresponding article of DTC’s)

2.1 The role and dogmatics of ND in DTC’s

The Czech legal order includes a coherent system of legal rules from which the non-discrimination principle and the requirement of equal protection with respect to aliens and Czech non-residents arise. The legal basis for the ND principle is indeed the Charter of Rights and Freedoms
, which guarantees that aliens and non-residents shall be treated in the same way as Czech nationals. In this context, one might argue that it is the Czech constitutional order from which the ND principle embodied in Art. 24 MC derives. This conclusion is further substantiated if one considers the hierarchy of the Czech legal order. As dictated by the Czech Constitution, international agreements as referred to in Article 10
 only take precedence over “ordinary laws”, not constitutional laws. Accordingly, the aforementioned international agreements
 must be negotiated by the Czech government with respect to the country’s constitutional laws. In other words, international agreements included under Art. 10 must comply with the Czech constitutional order
. Thus, one might conclude that the non-discrimination article contained in DTC’s concluded by the Czech Republic merely derives from, even if for the area of double taxation avoidance, a similar principle that is expressed in the national constitutional order, i.e., in the Charter of Rights and Freedoms.

In order to uncover the entire legal background of the ND principle one ought to consider the acquis communautaire from the moment when the Czech Republic became an EU member in 2004. In particular, Art. 12 of the EC Treaty requires that EU member states refrain from any action leading to an infringement of the free movement of services, persons and capital where EU citizens are concerned. In fact, the Czech Republic is obliged to apply its national regime to persons from other EU states
. Such an obligation cannot be interpreted in the narrow sense as relating only to the exercising of economic activities, since such a right as the free movement of persons can be claimed by each EU citizen. The broad non-discrimination requirement enshrined in the EC Treaty and upheld by the ECJ’s case law can easily extend to, or even overrule, the scope of the ND articles in DTC’s concluded between EU member states.

Finally, the Czech Republic, by way of the incorporation of the non-discrimination article within each particular DTC, declares its support for the objectives and principles set forth in the OECD Model Convention. This is to say that Art. 24 MC can be considered to be a basic principle in the area of international taxation, extending – to some extent – beyond the scope of the OECD MC
. On the other hand, the casuistic wording of Art. 24 MC appears to limit the application of the ND principle in practice.

2.2 An overview of the ND article in the DTC’s

Over the last twelve years
, the process of negotiating DTC’s was intensively underway and approximately forty new DTC’s were concluded. Currently, the Czech Republic’s network of DTC’s includes more than 70 treaties. Nevertheless, new DTC’s are still being negotiated, such as the recent ratification of a DTC with Georgia
.

The Czech Republic has not expressed any reservation in relation to Art. 24 MC. Therefore, it might be anticipated that the ND articles within Czech DTC’s would reiterate the OECD formulation. However, one should keep in mind that each DTC is the result of negotiation between two parties whose views, interests and taxation systems differ. As a result, elements of Art. 24 MC are reflected in each particular convention to a greater or lesser extent, depending on the concrete objectives that each of the negotiating countries has in mind. Consequently, there are often significant departures from the formulation of Art. 24 MC.

Generally, almost all of the DTC’s that are in force contain the non-discrimination article though its wording is by no means identical, differing substantially in some cases
. The only exception is the DTC with Australia, which omits the non-discrimination article entirely
.

In summary of the results of an investigation into the Czech Republic’s network of DTC’s one can, surprisingly, conclude that Para. 1 of Art. 24 MC (Nationality-based ND) of almost all of the Czech Republic’s DTC’s refer not only to “other or more burdensome taxation”, but also to “connected requirements”
. In this respect, the OECD MC is followed properly. Also, Para. 3 of Art. 24 MC, regarding permanent establishment discrimination, is incorporated into all of the DTC’s. On the other hand, Para. 6 of Art. 24 MC is frequently restricted to the taxes covered by the DTC’s
 or is even excluded entirely
. 

2.3 The individual paragraphs of Art. 24 MC

2.3.1 Nationality-based ND (Para. 1)

For taxation purposes, Article 24 (1) MC forbids any discrimination on the grounds of nationality
. This is to say that a taxpayer’s nationality is immaterial in the application of domestic tax rules. The Czech Republic follows this principle in its DTC’s. In general, the nationality-based ND articles of Czech tax treaties allege, in accordance with the OECD Model, that non-Czech nationals should not be subject to “other or more burdensome” taxation than Czech nationals who find themselves “in the same circumstances”. In order to interpret Art. 24 (1) exhaustively, the following questions are to be addressed:

· which nationals are covered?

· what is the relationship between nationality and residence?

· what is the meaning of “in the same circumstances”?

Personal Scope

As regards the persons covered by the ND article, the majority of the Czech Republic’s tax conventions reiterate the definition of a “national” as employed in Art. 3 (1, g) MC. Almost all changes in the Czech DTC’s which depart from Art. 3 (1, g) MC are driven by an attempt to use the term “national” more precisely, e.g., the definition of “national” is made more precise through the addition of the term “citizenship”
 or “other entity” as concerns individuals or legal entities respectively. Some tax conventions have included the term “national” directly within the ND article
.

Some DTC’s elaborate upon the definition of a “national” in more detail due to the specific legal environment of the other Contracting State
. The Czech Republic has also concluded DTC’s in which the definition of a Czech national differs from that of a national of the other Contracting State
. On the other hand, several of the Czech Republic’s DTC’s restrict the personal scope of the ND article to individuals, neglecting to include legal persons in the definition of a “national”
.

Other than the tax convention concluded with Australia, the only other tax convention lacking a definition of what constitutes a “national” is that concluded with Germany. The rationale for deleting the definition of “national” is that the ND article only refers to “persons resident in the other Contracting State”.

Aside from the exceptions detailed above, the term “national” is used in accordance with its definition under the OECD Model and its interpretation tends to adhere to the OECD Commentary, which states that “in view of the legal relationship created between the company and the State under whose law it is constituted, which from certain points of view is closely akin to the relationship of nationality in the case of individuals, it seems justifiable not to deal with legal persons, partnerships and associations in a special provision, but to assimilate them with the individuals…”.

Nationality vs. Residence

The Czech Income Taxes Act
 (hereinafter “ITA”) distinguishes between persons as being either residents or non-residents in the Czech Republic. A resident is a person who has a permanent home on the territory of the Czech Republic, or who usually stays on the territory of the Czech Republic (habitual place of adobe)
. Such person is subject to tax on his/her worldwide income (i.e., unlimited tax liability). A taxpayer who usually stays on the territory of the Czech Republic is a person who stays/resides there for at least 183 days in the relevant calendar year, either continuously or intermittently, provided that each commenced day of such residence is included in the period of 183 days
. In contrast, a non-resident is a person who does not fulfil the conditions indicated above, i.e., a person who does not have a permanent home or a habitual place of abode in the Czech Republic; such non-resident is liable to tax solely on income derived from sources in the Czech Republic (i.e., limited tax liability)
. In this regard, nationality is not of relevance for determining a taxpayer’s tax liability.

The second sentence of Art. 24 (1) MC implies that the application of this provision “is not restricted by Article 1 to nationals solely who are residents of a Contracting State, but on the contrary, extends to all nationals of each Contracting State, whether or not they be residents of one of them”
. Accordingly, residence is not a determinant for the application of Art. 24 (1) and all nationals of one Contracting State are entitled to invoke the benefits arising under the DTC vis-à-vis the other Contracting State. This can be an issue where the particular DTC does not contain the second sentence of Art. 24 (1) MC. This is the case of some of the Czech Republic’s tax conventions
. Although there is no relevant Czech case law and no explanatory notice has been issued by the tax administration, the deletion of such provision from Para. 1 of the ND article seems to indicate the Contracting States’ intent to not apply
 Para. 1 of the ND article to nationals who are not residents of either of the Contracting States
.

In a case where two non-residents of different countries derive income from a Czech source, the application of the ND article is ambiguous and inconclusive concerning any specific domestic provisions that are outside of the scope of a specific provision of the DTC
. Reviewing such situation from the perspective of the ND article would be rather theoretical since the Czech Republic adopted a unilateral ND measure in its domestic tax law, which stipulates that “all persons liable to tax
 have equal procedural rights and duties in tax proceedings conducted before a tax administrator”
. Accordingly, non-resident taxpayers can directly claim equal protection under Czech domestic law without needing to review the scope of the ND article.

In conclusion of the above, the Czech tax system is based on the “residence” principle. Accordingly, cases in which foreign nationals are treated in a less favourable manner than Czech nationals can always be found to be discriminatory due to the “tax residence status” of the non-Czech national. It is not the criterion of nationality but the “residence” requirement which may cause a discrepancy in the tax treatment of internal and cross- border situations, effectively resulting in more burdensome taxation for foreign nationals.

In the Same Circumstances

Under the settled case law of the Czech Constitutional Court, “discrimination is recognized where two distinct persons in the same or comparable circumstances are treated in a different way without the existence of any objective and reasonable reason which would justify such different treatment”
. In contrast, the OECD Model states only “in the same circumstances”. Prima facie, the OECD Model seems to be more restrictive by not referring to “comparable circumstances”. Nevertheless, the OECD Commentary gives quite clear guidance, referring to “taxpayers placed, from the point of view of the application of the ordinary taxation laws and regulations, in substantially similar circumstances both in law and in fact”. Accordingly, substantial similarity must be present in both factual and legal circumstances.

One of the factual circumstances that is relevant for the application of Art. 24 (1) MC is the taxpayer’s residence; this is expressly mentioned in the OECD Commentary
. Some of the Czech Republic’s tax conventions
 do not include the expression “in particular with respect to residence”. The absence of such expression in any given DTC cannot be interpreted as meaning that the taxpayer’s residence is not taken into account when considering whether he/she finds himself/herself in the same circumstances
. But residence is not the only factor that determines whether taxpayers find themselves in the same circumstances. What is, then, the role of the “residence” factor in relation to a wide range of different circumstances? Indeed, a whole set of criteria must be considered carefully; nonetheless, the residence factor remains one of the primary determinants for the application of Art. 24 (1) MC. Firstly, residence was considered important enough to be mentioned in the OECD Commentary. Secondly, the Czech tax system is based on the residence principle
. In other cases, there is no reason to depart from the interpretation provided by the OECD Commentary
.

2.3.2 Permanent Establishment discrimination (Para. 3)

The purpose of this provision is to protect a non-resident’s permanent establishment from any discrimination in terms of its taxation compared to the taxation levied on a resident enterprise in the Contracting State engaging in the same activities. However, this is not to say that a state in which a PE is located may not adopt special measures that would reflect the particularities of the taxation of permanent establishments. In this view, the Czech Republic’s approach does not differ from that stipulated in the OECD Commentary. Consequently, it is possible, with the below-stated exceptions, to agree on the application of the “ND of PE” article being limited to PE business profits
.

The Czech Republic’s DTC with Turkey includes a typical non-discrimination clause concerning the taxation of permanent establishments; however, the prelude to the clause reads: “Subject to the provisions of paragraph 4 of Article 10 of the CZ-Turkey DTC …”. Reference is made to the special paragraph of the “Dividends” article, which grants the state of source the right to levy withholding tax at the rate of 10 % on the profits of a permanent establishment subsequent to their being taxed as business profits under Article 7
. In addition, it is notable that additional PE taxation cannot be imposed on Turkish residents having a PE in the Czech Republic, since no such taxation is recognised under Czech tax law
. Since there is no reciprocity, discrimination can be affirmed as existing in relation to the tax treatment of permanent establishments constituted by Czech residents in Turkey. Thus, the clearly discriminatory provision described above concerning the taxation of a PE’s profits has been excluded from the scope of the ND Article in the CZ-Turkey DTC.

Another substantial deviation from the OECD formulation can be found in the DTC concluded with India. The second sentence of the “PE discrimination” article reads: “This provision shall not be construed as preventing a Contracting State from charging the profits of a permanent establishment which a company of the other Contracting State has in the first-mentioned State at a rate of tax which is higher than that imposed on the profits of a similar company of the first-mentioned Contracting State …”. Such provision appears to distort the conditions of equal treatment, as the profits of a PE established by a Czech resident company in India are taxed at a higher rate than those of a similar Indian company
.

Additional taxation is also stipulated in the tax convention concluded with Israel. Paragraph 6 of the ND Article reads: “The provisions of this Article shall not be construed as prohibiting the imposition of a branch tax by a Contracting State”. Unlike Israel, the Czech Republic does not impose a branch tax.

As the above-mentioned ND articles show, any deviation from the wording of the non-discrimination article on PE’s that appears in Czech tax conventions results from the other Contracting State stipulating a special tax regime for PE’s, which results in more burdensome taxation for the permanent establishment of a Czech resident than the taxation of enterprises of that other State engaging in the same activities.

Another aspect of PE non-discrimination arises with regard to the determination of the tax base. “Under the authorised OECD approach (“AOA”), the PE is hypothesised as a distinct and separate enterprise, through a functional and factual analysis to determine its functions and attribute to it assets, risks and free capital”
. Notwithstanding the AOA, the Czech Republic has not – for the time being – adopted this approach, except in relation to the application of transfer pricing rules to permanent establishments. In general, the tax base of a permanent establishment is calculated under the same rules as apply to Czech residents. However, a PE’s tax base may not be lower and tax loss may not be higher than the tax base which would be attained from an identical or a similar activity engaged in under similar conditions by a taxpayer whose seat or place of residence is in the Czech Republic. In order to determine such tax base, a variety of data may be used, i.e., the ratio of profit to total expenses or to gross income attained by comparable taxpayers or activities, comparable trade margins (or commissions) and other comparable data. The method of apportioning the total profit generated by a non-resident (having a PE in the Czech Republic) to particular branches of his/her enterprise can also be used.
 On the other hand, some specific tax rules, such as thin capitalization rules, are – in practice – not applied to permanent establishments
.

2.3.3 Deductibility discrimination (Para. 4)

The Czech Republic includes the deductibility non-discrimination clause in its tax conventions, since there are, in general, no limitations on the deductibility of amounts that are paid to non-residents, excepting those which are compatible with Art. 9 (1), Art. 11 (6) and Art. 12 (4) of the OECD Model. However, such limitations are set forth in the tax laws of certain Contracting States that are party to “Czech” tax conventions. Accordingly, some DTC’s do not include this clause.
 In addition, some of the Czech Republic’s tax conventions do not contain the second sentence of Art. 24 (4) MC
, which covers the sphere of capital taxation, as regards debts contracted to non-residents.

There is no definition of the term “disbursement”, neither in tax conventions nor in the Czech Republic’s domestic law. Consequently, this term is to be interpreted in relation to Art. 3 (2) MC, i.e., it shall derive its meaning from the domestic tax laws. In general, any expense which serves to generate, secure and maintain the taxable profits of a taxpayer is treated as a tax-deductible expense (e. g., payments for goods and services). On the other hand, Art. 24 (4) MC refers to “other disbursements paid by an enterprise
”. Therefore, payments of a personal nature such as alimony, which are not related to the “carrying on of any business”, would not fall within the ambit of this Article.

In 2001, the amendment of the Czech ITA concerning the tax-deductibility of interest paid to Czech non-residents became effective. This amendment could be interpreted as meaning that in order for interest on loans or credits granted by a Czech non-resident company to be deductible, such interest must be paid effectively (i.e., the cash principle). On the other hand, the actual payment of interest to the Czech resident company was not required. As such a provision was considered to be discriminatory in relation to Art. 24 (4) MC, the Czech Chamber of Tax Advisors urged the Ministry of Finance to provide a clear stance on this issue
. The Ministry of Finance held that it was necessary to apply the provision in question with respect to the country’s tax conventions. As a result, the restrictive provision on interest deductibility had not been applied if the particular DTC included an article similar to that of Art. 24 (4) MC. Subsequently, the discriminatory provision was amended so as to comply with the ND principle.

The Czech thin capitalization rules are not covered by this article since these are intended to apply equally to interest payments made to both Czech resident and non-resident corporate creditors. However, interest paid to a Czech creditor in excess of the given debt-equity ratio is, for taxation purposes, not reclassified as dividend income and is, therefore, taxed in the hands of the Czech creditor at the general CIT rate of 24 %. Only interest paid to foreign, non-resident creditors can be reclassified as dividend income and as such be subject to withholding tax
. However, excess interest is not subject to withholding tax if it does not fall within the scope of the “Dividends” definition employed in the respective DTC
.

2.3.4 Foreign control discrimination (Para. 5)

This provision is designed to protect Czech resident taxpayers whose capital is owned or controlled by non-Czech residents from being treated – for taxation purposes – in a less favourable way than similar Czech resident taxpayers held by Czech non-residents. “Its object therefore is to ensure equal treatment for taxpayers residing in the same State, and not to subject foreign capital, in the hands of partners or shareholders, to identical treatment to that applied to domestic capital.”
 In this context, the legal status of a shareholder/partner of an enterprise residing in the Czech Republic is irrelevant, since the article concerns the non-discrimination of the enterprise itself.

No administrative practice or case law is available concerning what criteria constitute a “similar” resident enterprise. However, there should be no serious difficulties regarding the interpretation of this term as far as a comparison of Czech resident enterprises is concerned
.

As regards the prohibition of more burdensome taxation and related requirements, the more stringent requirements on transfer pricing documentation that are imposed on multinational enterprises cannot be considered to represent a breach of Art. 24 (5) MC
. In this regard, the Czech Republic has not expressed any reservation in relation to the OECD Commentary. In addition, in its role as a member of the OECD and the EU, the Czech Republic has endorsed internationally approved legal instruments on transfer pricing documentation
.

Most Czech tax conventions employ the standard clause prohibiting discrimination based on ownership
. Only two Czech DTC’s substantially diverge from the wording of Art. 24 (5) MC. First, on the basis of Canadian domestic tax law, the DTC with Canada provides
 only for “most favoured nation” treatment. This means that a Canadian enterprise that is held by a Czech resident is only entitled to the same tax treatment as would be applied to a similar Canadian enterprise held by a resident of a third State. The rationale for this provision of the CZ-Canada DTC is Canadian domestic law, which extends preferential tax treatment and tax incentives to residents only. Secondly, a “protective provision”
 is found in the CZ-Kuwait DTC. The relevant paragraph in the CZ-Kuwait DTC is designed to deny exemptions and reductions that apply for Kuwaiti nationals (including Kuwaiti companies owned by Kuwaiti nationals) to Kuwaiti companies owned by Czech nationals.

2.3.5 Other issues relating to Para. 6

Tax conventions concluded with countries that presented a reservation to Para. 6 of Art. 24 MC do, for the most part, restrict the scope of this Article to the taxes covered therein, or even omit such an Article.

 As of 1 January 2001, the VAT Act was amended in such a way that a Czech branch established by a foreign person is obliged to reduce its VAT refund related to all received taxable supplies. This provision was challenged by the Czech Chamber of Tax Advisors as being discriminatory, at least in respect to enterprises residing in a State which had concluded a tax convention containing an ND Article that also covered indirect taxes. Initially, the Ministry of Finance concluded that this provision is intended to prevent tax avoidance
 and, therefore, is not discriminatory. However, at the end of the ongoing discussion the Ministry of Finance approved that an ND Article is, in this case, applicable if it covers also indirect taxes
. 

2.3.6 Critical evaluation of Art. 24 MC and of its provisions

In 1995, the Czech Republic did not, in connection with its accession to the OECD, express any reservation concerning the ND Article. No such reservation has ever been expressed. In the area of taxation, the non-discrimination article is understood to be an effective tool for assuring the equal treatment of nationals of other Contracting States. In the context of other tax conventions’ procedural provisions (e.g., Mutual Agreement Procedure, Exchange of Information Assistance in the Collection of Taxes), the ND Article may, however, also help to prevent tax avoidance or evasion and combat money laundering, corruption and terrorism financing). Accordingly, some political representatives tend to formulate the respective articles of tax conventions as being designed for these purposes.

Clearly, accession to the EU has had a significant impact on the interpretation of the ND Article of DTC’s, especially with regard to the tax conventions concluded with other EU Member States.

3 ND in other tax systems 

3.1 ND in the national tax context

In general, Articles 3 and 36 of the Charter
 guarantee equal treatment and equal protection to everyone. Moreover, Article 42 of the Charter extends the scope of the aforementioned articles to all foreign citizens. On the basis of these articles, fundamental rights and freedoms are guaranteed to everyone regardless of sex, race, colour, language, religious and political belief, national origin, and property or any other status. This represents a broad concept of equal treatment and that, in turn, implies the principle of non-discrimination. An examination of the wording of the Charter, which refers to all relevant international treaties on human rights, seems to reveal that the Charter is intended to apply only to individuals. However, despite the theoretical concept of the Charter, certain rights are also imputable to legal persons (e.g., the right of ownership, the right to a fair trial)
.

As regards tax matters, the non-discrimination principle is one of the foremost principles within tax proceedings. The Act on the Administration of Taxes provides that “all persons liable to tax have equal rights and duties (obligations) in tax proceedings conducted before a tax administrator”
. This means that protection within the scope of tax proceedings is guaranteed equally to both resident and non-resident taxpayers. In this view, the applicability of the non-discrimination principle within tax proceedings is a regular) statutory expression of the constitutional principles enshrined in Art. 3 and Art. 36 of the Charter.

The control mechanism for the enforcement of the ND principle is structured as a three-tiered system. The first level of control consists in the proceedings conducted before a competent tax authority. To challenge a tax authority’s decision the taxpayer can apply to the competent Financial Directorate for remedial action; the Financial Directorate has the competency to review the decision in question. Secondly, if a taxpayer is not satisfied with the conclusions achieved during the tax proceedings he/she can file an appeal within two months of the delivery of the administrative decision. Such an appeal is brought before the competent administrative court. The judgement of the administrative court can be contested through the lodging of a complaint with the Supreme Administrative Court. This Court’s decision-making is based on the cassation principle of the appellate procedure, i.e., evidence which can solely reject the complaint or cancel the decisions of the lower courts is not produced before the SA Court. After exhausting all of the aforementioned legal remedies, a taxpayer can bring an action before the Constitutional Court, provided that his/her constitutional rights were infringed.

In practice, it is not very common, especially for non-residents, to argue that the ND principle was breached. Recently, the question has been raised domestically as to whether discrepancy in the tax treatment of taxpayers on the grounds of their bookkeeping can be interpreted as being discriminatory. The SA Court held that the mere fact that the moment of a certain expense’s deductibility is stipulated differently cannot constitute the infringement of the principle of equal treatment
.

There are no precise criteria for determining discrimination in tax matters
. However, the relevant case law has established that two persons who are in the same or comparable circumstances shall be treated equally. General constitutional principles and EU law also play a significant role in the implementation of tax laws. In connection with the Czech Republic’s accession to the EU, the “compliance” amendment
 was enacted. This amendment was designed to comply with the principle of equal treatment in respect to residents of other EU Member States. For instance, the mechanism of tax securement was abolished for payments to EU residents. Further, the tax-deductibility of personal allowances was granted to Czech non-residents provided that more than 90 % of the total income is derived from sources in the Czech Republic. Also, a “holiday benefit” for employees is tax-exempt regardless of whether the vacation is spent abroad or in the Czech Republic. However, there are provisions within the country’s substantive tax law which might be seen as being discriminatory.

Finally, the general non-discrimination act based on the relevant EU laws is currently being discussed in the Parliament. However, this legal regulation is designed to end discrimination predominantly in the areas of labour law, social security, health care and education. Under these circumstances, the new regulation can hardly influence discrimination in relation to taxation.

3.2 ND in commercial treaties

Basically, two similar types of bilateral treaties exist in the commercial sphere: the older treaties, which were designated as conventions d'etablissement, and treaties on friendship, commerce and navigation.
 Both of these types of treaties are concerned with the nationals (i.e., individuals and legal entities) of one Contracting State who act on the territory of the other Contracting State. In general, these treaties regulate all activities of nationals, not only business activities, as regards their access to and legal protection – including the treatment of their property – in the territory of the other State. Lately, these treaties have been replaced with so-called bilateral investment treaties (the “BIT”)
. Most of the existing BIT’s have been negotiated during the last 25 years. This is also true for the Czech Republic, which has concluded more than 75 bilateral investment treaties worldwide.

The purpose of BIT’s is to promote cross-border investment. However, this does not imply that a “host state” waives its sovereignty to approve or deny the foreign investment. For instance, Art. II of the BIT between the Czech Republic and France provides: “Both Contracting Parties authorize and encourage investors of the other Contracting Party, in accordance with their legislation and the provisions of this Treaty, to invest in their territory….” This provision confirms each State’s right to define in its legislation the prerequisites for foreign investment on its territory.

In contrast, the BIT between the CSFR
 and the USA reflects the USA’s effort to liberalize investments internationally. Accordingly, the Treaty does not only declare general encouragement for investments. Art. II of the Treaty, rather than refer to national legislation regulating foreign investments, stipulates that “each Party shall permit and treat investment, and activities associated therewith, on a basis no less favourable than that accorded in like situations to investment or associated activities of its own nationals or companies, or of nationals or companies of any third country, whichever is the most favourable, subject to the right of each Party to make or maintain exceptions falling within one of the sectors or matters listed in Annex of this Treaty.” The formulation of Art. II of the CSFR-USA Treaty derives from the Guidelines on the Treatment of Foreign Direct Investment adopted by the World Bank in 1992. In the context of this Treaty, non-discriminatory treatment is based on the combination of the treatment of nationals and the “most favoured nation” treatment.

Bilateral investment treaties incorporate the principle of equal treatment (i.e., a non-discrimination clause); in respect of a foreign investment, this constitutes the “negative” obligation to refrain from creating legal or factual obstacles for foreign investors so that they can exercise their property rights to an extent that reflects the minimum standard of treatment required by customary international law. Additionally, the ND principle is supplemented by “positive” obligations, consisting in the principles of national treatment and “most favoured nation” treatment. By these means, investors of one State are guaranteed that their investment in the territory of the other State will not, under the same circumstances, be treated in a less favourable way than an investment made by nationals of the latter State and/or of the third State if more favourable. Nevertheless, such treatment does not apply to the beneficial treatment that may be accorded to any third state or its nationals by virtue of the formation of a customs union, an economic union, a common market, a free trade area or by virtue of any regional arrangement, or based on a double taxation convention or any other international treaty governing tax matters.

Although the area of international investments is predominantly regulated by means of bilateral investment treaties, it is possible – with regard to the number of BIT’s concluded – to arrive at common principles which cannot, however, be considered to be rules of customary international law. Even if these rules are not legally binding, they act as both a code of conduct and source of recognition which helps in the formulation of general legal rules
. These rules confirm the non-discrimination principle, supplementing it with the requirement of national treatment (if domestic and foreign investors are placed in the same situation) or “most favoured nation” treatment (if the special regulation applies to foreign investors)
.

3.3 ND in Conventions relating to human rights and fundamental freedoms and to civil and political rights

In accordance with Art. 10 of the Constitution, international treaties (including those relating to human, civil and political rights) form part of the Czech legal order. These international treaties prevail over regular laws wherever there are certain discrepancies in their wording which appear mutually. On the other hand, international treaties are of somewhat lesser legal force in relation to constitutional laws; the latter do, however, enshrine all fundamental rights and human freedoms that arise from the international treaties concerned. In general, the Czech Republic has ratified and incorporated into its legal order all relevant international treaties relating to human, civil and political rights
.

As regards tax matters, above all, Articles 6 (Right of Fair Trial) and 14 (Non-discrimination Clause) seem to be of relevance. The European Court of Human Rights (the “ECHR”) considered the applicability of Art. 6 in relation to tax litigation
. The ECHR held that tax litigation between a taxpayer and a tax authority cannot be considered, in the meaning of Art. 6, to constitute interference with the civil rights of a taxpayer
 and it is therefore not covered within the scope of Art. 6. The ECHR argued that “there may exist ‘pecuniary’ obligations vis-à-vis the State or its subordinate authorities which, for the purpose of Article 6 (1), are to be considered as belonging exclusively to the realm of public law and are accordingly not covered by the notion of ‘civil rights and obligations’. Apart from fines imposed by way of ‘criminal sanction’, this will be the case, in particular, where an obligation which is pecuniary in nature derives from tax legislation or is otherwise part of normal civic duties in a democratic society.” In contrast, the Supreme Administrative Court concluded that a requirement that a tax guarantor pay tax arrears represents immediate interference with his/her property rights and, as such, is subject to a judicial review.
 Accordingly, the denial of judicial protection in this matter would constitute a breach of Art. 6.
Art. 14 of the European Convention on Human Rights stipulates that “the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.” There is an absence of case law from the Czech courts regarding non-discrimination in tax matters. However, the ECHR delivered an interesting decision concerning the discrimination of non-residents
. In this case, the ECHR held that the treatment of an individual residing in Finland in a manner that was highly discrepant from the tax treatment of Swedish nationals constituted the breach of Art. 14 and Art. 1 of Protocol 1. Nevertheless, such a decision must, in view of other case law and jurisprudence, be understood as an exceptional case, since it is generally not acceptable that a non-resident taxpayer be considered to find himself/herself in the same circumstances as a resident taxpayer.

3.4 ND in other regional and supranational tax systems

As of 1 May 2004, the Czech Republic has been a Member State of the European Union. Accession to the EU has had a significant impact on the Czech legal system as a whole. In particular, adherence to the four fundamental freedoms incorporated in the EC Treaty has triggered far-reaching legislative changes. As regards the ND principle, Art. 12 of the EC Treaty requires that EU member states refrain from any action that would lead to an infringement of the free movement of services, persons and capital where EU citizens are concerned.

In general, discrimination may, according to the ECJ’s case law, take the form of either direct or indirect discrimination; both are considered to impede the freedoms guaranteed by the EC Treaty. The creation of any obstacles which might be discriminatory in their effect is also prohibited. However, certain justification for such obstacles can exist.

Within the EU, direct discrimination is based on the criterion of citizenship, whereas the application of other criteria, such as residence, that lead to a discriminatory result constitutes indirect discrimination. The ECJ held that to be discriminatory, it is sufficient for a statutory provision to be liable to have such an effect, i.e., one that results in unequal treatment
. Even if residents and non-residents are, in general, not considered to be in the same situation, the ECJ does to a certain extent admit a comparison between them. This was the situation in the Schumacker case
. On the basis of this case, the resident of one Member State who derives most of his/her taxable income in another Member State shall be treated in the same way as a resident of such latter State, since both find themselves in the same situation (i.e., equal cases). However, “such a system, which is in conformity with the fiscal principle of territoriality, cannot be regarded as entailing any discrimination, overt or covert, prohibited by the Treaty” 
. This judgement of the ECJ confirms that the territoriality principle as such, which essentially forms the basis for the discrepant treatment of residents and non-residents, is not in conflict with the ND principle. Aside from direct and indirect forms of discrimination, Member States are precluded from creating obstacles to free movement. For example, a Member State shall not treat its residents or nationals less favourably in respect of economic activities they have carried out abroad in comparison with activities pursued domestically
.

As regards the criteria that justify discrimination, these are mostly established by the ECJ except for direct discrimination, which is only permitted provided that the discrepant treatment is anticipated under the particular provision of the EC Treaty. A provision or measure that is indirectly discriminatory or obstructive may be justified by virtue of the general public interest if such provision or measure is appropriate and necessary to achieve its objective (i.e., the principle of proportionality). The ECJ has generally accepted the following arguments as justifying discriminatory treatment: the danger of tax evasion or tax fraud
, the need to preserve the coherence of the tax system
, and the need for fiscal supervision.

In order to properly consider the impact of EU law and the ECJ’s case law on the application of the ND principle in the Czech Republic we would need to assess all provisions of the Czech Republic’s tax laws on an individual basis. Clearly, this is outside of the scope of this report. However, we can draw the conclusion that the Czech Republic does, for the most part, comply with the non-discrimination requirements established under EU law and developed within the ECJ’s case law. Nevertheless, there are still certain domestic provisions that, especially in view of the ECJ case law
, represent an impediment to EU fundamental freedoms.

4 Towards a more coherent and effective ND

The Czech Republic does, in general, adhere to the non-discrimination principle that is incorporated within several international, constitutional and regular legal documents. A non-discrimination article is also included in almost all Czech tax conventions. In this context, the non-discrimination article of each particular DTC must attempt to reconcile the apparent contradiction between a national domestic policy which serves protective purposes and an international obligation to adhere to the non-discrimination principle. In addition, the Czech Republic’s membership in the EU, a supra-national organization, is of particular relevance and of significant influence for the interpretation of the non-discrimination article, especially between EU member states. Considering the Czech Republic’s network of tax conventions, it is accurate to conclude that for the most part it is not the Czech Republic that gives rise to the discriminatory formulation of the non-discrimination article. Accordingly, one can conclude that the Czech Republic observes and shows respect for the non-discrimination principle.

Appendix - Overview of DTC’s in Force as of September 2007:

	Country 
	Date/Art.
	Nationality
	PE
	Deductibility
	Foreign Control
	Taxes

	Albania
	1996/ Art. 25  
	Nationals
	Yes
	Yes
	Yes
	No

	Australia
	1995/ None
	-
	-
	-
	-
	-

	Austria
	2006/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Azerbaijan
	2006/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Belgium
	2000/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Bosnia & Herzegovina
	1983/ Art. 24
	Residents
	Yes
	Yes
	Yes
	No

	Brazil
	1990/ Art. 24
	Nationals
	Yes
	No
	Yes
	Only Taxes

Covered

by DTC

	Bulgaria
	1999/ Art. 24
	Residents
	Yes
	Yes
	Yes
	No

	Belarus
	1998/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Canada
	2002/ Art. 23
	Nationals
	Yes
	No
	Yes
	No

	China
	1987/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Croatia
	1999/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Cyprus
	1980/ Art. 25
	Nationals
	Yes
	No
	Yes
	Yes

	Denmark
	1982/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Egypt
	1995/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Estonia
	1995/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Finland
	1995/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	France
	2005/ Art. 24
	Nationals/ Residents
	Yes
	Yes
	Yes
	Yes

	Georgia
	2006/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Germany
	1983/ Art. 24
	Residents, Excl.

Connected

requirements
	Yes
	No
	Yes
	Yes

	Greece
	1989/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Hungary
	1994/ Art.24
	Yes
	Yes
	Yes
	Yes
	Yes

	India
	1999/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Yes

	Indonesia
	1996/ Art. 23
	Nationals
	Yes
	No
	Yes
	Only Taxes

Covered

by DTC

	Ireland
	1996/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	No

	Iceland
	2000/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Israel
	1994/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Italy
	1984/ Art. 24
	Nationals 
	Yes
	Yes
	Yes
	Yes

	Japan
	1978/ Art. 24
	Nationals
	Yes
	No
	Yes
	Yes

	Kazakhstan
	1999/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Kuwait
	2004/ Art. 24
	Nationals
	Yes
	Yes
	No
	Only Taxes

Covered

by DTC

	Latvia
	1995/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Lebanon
	2000/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Yes

	Lithuania
	1995/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Luxembourg
	1992/ Art. 24
	Nationals
	Yes
	No
	Yes
	Yes

	Macedonia
	2002/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Malaysia
	1998/ Art. 25
	Nationals
	Yes
	No
	Yes
	Only Taxes

Covered

by DTC

	Malta
	1997/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC

	Mexico
	2002/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Moldova
	2000/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Mongolia
	1998/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Yes

	Morocco
	2006/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Netherlands
	1974/ Art. 26
	Nationals, Excl.

Connected

requirements
	Yes
	No
	Yes
	Yes

	Nigeria
	1990/ Art. 23
	Nationals
	Yes
	No
	Yes
	Yes

	North Korea
	2005/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Yes

	Norway
	2005/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Philippines
	2003/ Art. 23
	Nationals


	Yes
	Yes
	Yes
	No

	Poland
	1993/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC

	Portugal
	1997/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Romania
	1994/ Art. 25
	Nationals
	Yes
	Yes
	Yes
	Yes

	RSA
	1997/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC

	Russia
	1997/ Art. 24
	Residents
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC

	Serbia &

Montenegro
	2005/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	No

	Singapore
	1998/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	No

	Slovak Republic
	2003/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	Yes

	Slovenia
	1998/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Spain
	1981/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Sri Lanka
	1979/ Art. 21
	Nationals
	Yes
	No
	No
	Yes

	South Korea
	1995/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Sweden
	1980/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Switzerland
	1996/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Thailand
	1995/ Art. 24
	Nationals
	Yes
	No
	Yes
	Only Taxes

Covered

by DTC

	Tunisia
	1991/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Turkey
	2003/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	No

	UAE
	1997/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Ukraine
	1999/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC

	United Kingdom
	1991/ Art. 23
	Nationals
	Yes
	Yes
	Yes
	No

	USA
	1994/ Art. 25
	Nationals/

broad definition
	Yes
	Yes
	Yes
	Yes

	Uzbekistan
	2001/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Yes

	Venezuela
	1997/ Art. 24
	Nationals
	Yes
	No
	Yes
	No

	Vietnam
	1998/ Art. 24
	Nationals
	Yes
	Yes
	Yes
	Only Taxes

Covered

by DTC
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� Art. 3 and 42 of the Constitutional Act, No. 23/1991 Coll., The Charter on Fundamental Rights and Freedoms.


� Art. 10 of the Constitutional Act, No. 1/1993 Coll., reads as follows: “Promulgated international agreements, the ratification of which has been approved by the Parliament and which are binding on the Czech Republic, shall constitute a part of the legal order; should an international agreement make a provision which is contrary to a law, the international agreement shall take precedence over such law”.


� DTC’s are also classified as international treaties that fall within the scope of Art. 10 of the Constitution.


� Compliance is also secured by the Constitutional Court, which shall decide on the conformity of international agreements with the constitutional order prior to their ratification. Until a ruling of the Constitutional Court is delivered, an agreement cannot be ratified; Art. 89 (2) of the Constitution.


� V. Sojka, International Taxation of Incomes, p. 27, 2006 ASPI - Wolters Kluwer.


� For instance, Para. 6 of Art. 24 MC also covers indirect and transfer taxes.


� In 1995, the Czech Republic joined the Organization for Economic Co-operation and Development.


� The DTC with Georgia was signed on 23 May 2006 and will come into effect on 1 January 2008.


� In particular, the wording of the non-discrimination article depends first on the counterparty with whom the DTC was negotiated and second on the point in time when the DTC was concluded (it is clear that the ND article in DTC’s concluded in the 1970’s and 1980’s differs from that contained in DTC’s concluded in the 1990’s and later).


� However, the Czech Republic has not concluded a DTC with New Zealand, for instance; in accordance with its customary negotiation practice, this country is not willing to include the ND article in its double taxation treaties.


� This is not true for the DTC with Germany or the DTC with the Netherlands.


� This means that indirect and transfer taxes are excluded from the application of the ND article.


� For further information, please refer to the appendix “Overview of DTC’s in Force as of September 2007”, attached at the end of this report.


� Para. 1 of the Commentary to Art. 24 MC.


� For instance, under the CZ-Malaysia DTC the term “national” means:


any individual possessing the nationality or citizenship of a Contracting State;


any legal person, partnership, association and any other entity deriving its status as such from the law in force in a Contracting State.


A similar deviation from the OECD Model can also be found in the DTC’s concluded with Kuwait, Portugal and Thailand.


� This is true for the treaties concluded with the Netherlands and the USA.


� I.e., the DTC’s concluded with China and Japan, which read as follows:


“The term ‘nationals’ means all individuals possessing the nationality of a Contracting State and all juridical persons created or organized under the laws of that Contracting State, as well as any organizations without juridical personality treated for tax purposes as juridical persons created or organized under the laws of that Contracting State.”


� Typically, the DTC’s concluded with Commonwealth countries such as Ireland and the United Kingdom extend the application of the ND article to, e.g., “any British subject not possessing the citizenship of any other Commonwealth country or territory, provided he has the right of abode in the United Kingdom”.


� Therefore, the ND article of the DTC’s concluded with Bosnia & Herzegovina and North Korea do not cover legal persons at all.


� Act No. 586/1992 Coll.


� Sec. 2 (2) of the ITA.


� Sec. 2 (4) of the ITA.


� Sec. 2 (3) of the ITA.


� Para. 2 of the Commentary to Art. 24 MC.


� Brazil, Cyprus, Indonesia, Japan, Kuwait, Luxembourg, Malaysia, Nigeria, Spain, Sri Lanka, Sweden, Thailand, the United Kingdom.


� Klaus Vogel on Double Taxation Conventions, 1996, Kluwer Law; in this context, Vogel comments that “this (i.e., the idea that the entitlement to invoke Art 24 (1) MC is not preconditioned on a taxpayer being resident in one Contracting State) had been a point of disagreement among OECD Member States; the matter was expressly clarified in OECD MC 77 by the inclusion of what is now the second sentence of Art 24 (1).”


� Nevertheless, the question is whether Czech non-residents can rely upon the ND principle that stems from the constitutional order or EU law. 


� Reference is made to provisions concerning tax procedures, for instance.


� The term “persons liable to tax” is defined in Sec 6 (1) of the Act on the Administration of Taxes and encompasses, among others, resident as well as non-resident taxpayers.


� Sec. 2 (8) of the Act on the Administration of Taxes.


� E.g., the Constitutional Court’s rulings delivered on 21 January 2003 (US 15/02) and on 8 March 2005 (US 47/04). A similar approach can be also be inferred from the ECJ case law (e.g., Case C-411/96 or C-279/93).


� Para. 3 of the Commentary to Art. 24 states: “The expression ‘in particular with respect to residence’ makes clear that the residence of the taxpayer is one of the factors that are relevant in determining whether taxpayers are placed in the same circumstances”.


� Albania, Brazil, China, Cyprus, Denmark, Finland, Greece, Hungary, India, Indonesia, Ireland, Israel, Italy, Japan, Kazakhstan, Luxemburg, Malaysia, the Netherlands, Nigeria, Poland, Spain, Sri Lanka, South Korea, Sweden, Thailand, Tunisia, the Ukraine, the United Kingdom, the USA.


� This is in compliance with the conclusion set forth in Para. 3 of the OECD Commentary to Art. 24.


� Only Czech residents are taxed on their worldwide income in the Czech Republic.


� Para. 4 of the Commentary to Art. 24 MC.


� Para. 21 of the Commentary to Art. 24 provides: “The purpose of this provision is to end all discrimination in the treatment of permanent establishments as compared with resident enterprises belonging to the same sector of activities as regards taxes based on business activities, and especially taxes on business profits”.


� Art. 10 (4) of the CZ-Turkey DTC reads as follows:


“The profits of a company which is a resident of a Contracting State carrying on business in the other Contracting State through a permanent establishment situated therein may, after having been taxed under Article 7, be taxed on the remaining amount in the Contracting State in which the permanent establishment is situated and in accordance with paragraph 2 of this Article.”


� In this context, it is clear that no double taxation convention can impose upon taxpayers more burdensome obligations than those that apply under domestic law.


� The Czech Republic taxes the profits of both a PE of Czech non-resident company and a PE of a Czech resident company at the same rate of 24 %.


� The OECD Centre for Tax Policy and Administration, Report on the Attribution of Profits to Permanent Establishments, 2006, p. 9.


� Section 23 (12) of the ITA.


� However, this can change under the new thin cap rules effective as of 2008. Currently, the Ministry of Finance is preparing the Decree concerning the application of the new thin cap rules.


� See Appendix - Overview of DTC’s in Force as of September 2007.


� China, Finland, Greece, Israel, Italy, Morocco, Norway, the Philippines, Portugal, RSA, Singapore, South Korea, Turkey, the United Kingdom.


� Under Art. 3 (1,c) MC, the term “Enterprise“ applies to the carrying on of any business.


� See Škampa, Nesrovnal, “The problems of interest on loans and credits granted by foreign creditors”, Protocol from the meeting of the Coordination Committee (Ministry of Finance) and the Czech Chamber of Tax Advisors held on 29 March 2001.


� Under domestic law, the tax rate is 15 %; however, this rate can be reduced under the respective DTC or an exemption might even apply under the EC Parent-Subsidiary Directive.


� This conclusion is in concurrence with the Czech Supreme Administrative Court’s Decision No. 2 Afs 108/2004, which denied the reclassification of interest payments as dividend income with reference to the dividend definition employed in the respective Double Taxation Convention.


� Para. 57 of the Commentary to Art. 24.


� For instance, a joint-stock company shall be treated in the same way regardless of the residence of its shareholders.


� Para. 59 of the Commentary to Art. 24 provides: “…almost all Member countries consider that additional information requirements which would be more stringent than the normal requirements, or even a reversal of the burden of proof, would not constitute discrimination within the meaning of the Article.”


� � HYPERLINK "http://www.oecd.org/bookshop?232001041P1" \t "_blank" �Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations� and Code of Conduct on Transfer Pricing Documentation for Associated Enterprises in the EU.


� Only the DTC’s with Australia and Sri Lanka contain no such provision.


� Art. 23 (4) of the CZ-Canada DTC provides: “Companies which are residents of a Contracting State, the capital of which is wholly or partly owned or controlled, directly or indirectly, by one or more residents of the other Contracting State, shall not be subjected in the first-mentioned State to any taxation or any requirement connected therewith which is other or more burdensome than the taxation and connected requirements to which other similar companies which are residents of the first-mentioned State, the capital of which is wholly or partly owned or controlled, directly or indirectly, by one or more residents of a third State, are or may be subjected.”


� Art. 24 (4) of the CZ-Kuwait DTC provides: “… nothing in this Article shall affect the right of either Contracting State to grant an exemption or reduction of taxation in accordance with its domestic laws, regulations or administrative practices to its own nationals who are residents of that Contracting State. Such exemption or reduction, however, shall not apply in respect of such proportion of the capital of companies owned by persons who are nationals of the other Contracting State.”


� Throughout these years, services rendered from abroad were not subject to VAT. Therefore, it was possible for a branch to render a service in the Czech Republic yet invoice it as a “foreign” service not subject to VAT.


� See Pátek, Vaclav, “The carrying on of business by foreign persons after the enactment of the Amendment to the VAT Act No. 17/2000 Coll., Protocol from the meeting of the Coordination Committee (Ministry of Finance) and the Czech Chamber of Tax Advisors held on 13 September 2000 and the Follow-up Protocol of 28 February 2001.


� For instance, during the Parliament’s public debate on the double conventions negotiated with Kuwait or Macedonia, Mr. Kohlíček, a Member of Parliament, expressed the need to amend both DTC’s with an article that would combat money laundering; the Protocol of the 43rd Session of Parliament held on 5 December 2001.


� The Charter on Fundamental Rights and Freedoms, supra note 1.


� The applicability of a particular right to legal persons depends on the nature of such right. See Knapp V., About Legal Persons, ASPI, 1995.


� Art. 2 (8) of the Act on the Administration of Taxes.


� The Supreme Administrative Court’s Decision No. 2 Afs 98/2005-53. In this case, the taxpayer challenged the statutory provision which provides that taxpayers who keep books of account are entitled to deduct the nominal value of receivables at the moment when the debtor is declared bankrupt, whereas taxpayers who do not keep books of account cannot deduct such amounts until the debtor has concluded his business activities.


� Discrimination based on tax residence is not expressly mentioned.


� Act No. 669/2004 Coll., amending the Income Taxes Act.


� For instance, certain categories of taxpayers, such as sportsmen, artistes, members of a statutory body, are taxed differently depending on their residence. In these cases, residents are taxed on a net basis (i.e., all expenses related to the income are deducted in the tax return filed) while non-residents are taxed on their gross income (i.e., withholding tax is levied on their gross income regardless of the related expenses), which represents conclusive taxation (i.e., no tax return can be filed at the end of the taxable period). Further, only gifts that are granted to Czech charitable entities are treated as tax allowances that reduce tax base. Finally, permanent establishments of foreign entities cannot avoid the double taxation of income arising from third countries.


� See Sornarajah, M.: The International Law of Foreign Investment. Cambridge 1994, p. 229 et seq.


� Bilateral Treaties for the Encouragement and Protection of Investment.


� Prior to the division, the Czechoslovak Federal Republic.


� This is the case of the World Bank’s Guidelines on the Treatment of Foreign Direct Investment, issued in 1992.


� See Šturma, P., Bilateral Investment Treaties, ASPI, 1997.


� For instance, the Universal Declaration of Human Rights 1948, International Covenant on Civil and Political Rights 1966, International Covenant on Economic, Social and Cultural Rights, European Convention on Human Rights, etc.


� Ferrazini vs. Italy Case No. 44759/98.


� Even if tax litigation may result in the imposition of a tax penalty that does indeed have a negative impact on the property of a taxpayer.


� In this context, the Supreme Administrative Court pointed out the necessity to consider each and every case on a case-by-case basis under its own particular circumstances to conclude whether there is any interference with the taxpayer’s property rights; the Supreme Administrative Court’s Ruling No. SJS 792/2006 1 Afs 86/2004-54, delivered on 26 October 2005.


� Derby vs. Sweden Case No. 11581/85.


� ECJ Case No. C-237/94, delivered on 23 May 1996.


� ECJ Case No. C-279/93, delivered on 14 February 1995.


� ECJ Case No. C-250/95, delivered on 15 May 1997.


� ECJ Case No. C-168/01, delivered on 18 September 2003.


� For instance, in the “De Lasteyrie” Case (C-9/02), the ECJ also considered the tax rules challenged with respect to the need to prevent tax fraud.


� In the Manninen Case (C-319/02), the ECJ accepted the coherence of the tax system as a justification for discriminatory rules only where advantages and disadvantages concern the same tax and the same taxpayer.


� For instance, the Turpeinen Case (C-520/04), the Gerritse Case (C-234/01) or the Scorpio Case (C-290/04).







